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A RESOLUTION AUTHORIZING THE MAYOR TO ENTER INTO A
MEMORANDUM OF UNDERSTANDING WITH THE LITTLE FIVE
POINTS BUSINESS ASSOCIATION, INC., AND FOR OTHER
PURPOSES.

WHEREAS, The Little Five Points Business Association, Inc. (“Association”) is a not-
for-profit corporation whose mission is to enhance the quality of life in the Little Five
Points community by uniting and coordinating the efforts of local businesses and by
creating a vibrant local park. The Association also strives to empower neighbors to act
collectively for community development; and

WHEREAS, the Association’s mission includes developing, managing, maintaining, and
enhancing Findley Plaza, a City-owned park located at the intersection of Moreland
Avenue and Euclid Avenue in Atlanta, Georgia, (the “Park™), to the benefit of both the
citizens of Atlanta and its many visitors.; and

WHEREAS, though the City desires to assist the Association with its mission of
developing, managing, maintaining, and enhancing the Park, it does not currently have
the resources to provide these services to the extent desired by the Association, and

WHEREAS, the City wishes to facilitate the Association’s work on the Park by creating
a cooperative relationship with the Association, as the Association is providing a valuable
service to the City;

WHEREAS, it is in the best interest of the City to enter a Memorandum of
Understanding (“MOU”) with the Association to define the cooperative relationship
between the two parties, and to establish the role and obligations of each party in that
relationship.

NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE CITY OF
ATLANTA, GEORGIA, AS FOLLOWS:

Section 1.

The Mayor is hereby authorized, on behalf of the City, to enter into an MOU with the
Little Five Points Business Association, Inc. regarding the roles and obligations of each
of the two parties in the development, maintenance, management and enhancement of the
Park, and said MOU shall at a minimum provide the following:



a) The MOU shall make clear that the City owns the Park and shall have
authority to make all final decisions regarding the Park, but shall exercise
its authority in the spirit of good faith cooperation with the Association.

b) The MOU shall provide the Association with the authority and the
responsibility to develop, maintain, manage, and enhance the Park in a
manner consistent with the MOU.

c) The MOU shall provide the Association with the authority and primary
responsibility for raising additional funds for the Park, and for overseeing
the use of the funds it raises, making certain that the funds are utilized
consistent with the MOU.

Section 2.

To the extent that the Association is donating time and money to the City, the City hereby
accepts the donation.

Section 3.

The City Attorney be and is hereby directed to prepare the MOU for execution by the
Mayor, and the MOU shall be approved as to form by the City Attorney.

Section 4.

The MOU shall not become binding upon the City, and the City shall incur neither
obligation nor liability thereunder, until the same has been signed by the Mayor and
delivered to the Association.

/
/.\ ADOPTED by the Council May 16, 2005

N % APPROVED by the Mayor May 23, 2005
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MEMORANDUM OF UNDERSTANDING BETWEEN
THE CITY OF ATLANTA AND THE ASSOCIATION CORPORATION, INC.

This Memorandum of Understanding (“MOU”), dated this day of
, 2005, is between the City of Atlanta (“City”) and the Little Five
Points Business Association, Inc. (“Association™) (collectively, “the Parties”).

L. Background

The Association is a not-for-profit corporation whose mission is to enhance the
quality of life in the Little Five Points community by uniting and coordinating the efforts
of local businesses and by creating a vibrant local park. The Association also strives to
empower neighbors to act collectively for community development. The Association’s
mission includes developing, managing, maintaining, and enhancing Findley Plaza, a
City-owned park located at the intersection of Moreland Avenue and Euclid Avenue in
Atlanta, Georgia, and more particularly described on Exhibit A attached hereto and by
this reference incorporated herein (the “Park™), to the benefit of both the citizens of
Atlanta and its many visitors. The City desires to assist the Association with this
mission.

The purpose of this MOU is to lay the foundation for a cooperative working
relationship between the Parties, and to establish the role of each Party in that
relationship, as the Parties work together to further their common goal of developing,
managing, and enhancing the Park. . Development, management, and enhancement of
the Park shall include but not be limited to the design, installation and maintenance of
improvements to the Park; maintenance of the Park so that it is consistently in a safe and
attractive condition; organization of educational and recreational programs to be provided
at the Park; and development and implementation of guidelines governing the
coordination of major events, and educational and recreational programs. While pursuing
the goals set forth in this MOU, the Parties will remain sensitive to the impact of work
and activities in the Park upon residents of the surrounding neighborhoods and will strive
to accomplish these goals in a manner that minimizes disruption to the neighbors.

IL General Agreements: Role of Each Party in Working Relationship

The following is a list of agreements regarding the basic roles of the City and the
Association in their working relationship established by this MOU.

A The City shall maintain ownership of the Park.



The City shall maintain its authority to make all final decisions regarding
the Park, but shall exercise this authority in the spirit of good faith
cooperation with the Association.

All City decisions regarding the Park shall be made and communicated in
writing by the Commissioner of the Department of Parks, Recreation and
Cultural Affairs (“the Commissioner”), or her/his designee, unless the
Commissioner, the City Attorney, the Atlanta Mayor or the Atlanta City
Council determines that the decision should be made in some other
manner.

The Association shall develop, maintain, and manage the Park consistent
with this MOU.

Project proposals and implementation plans for improvements and other
initiatives in the Park shall be prepared by the Association, based on
available funds and this MOU. The Association shall comply with the
City’s review and approval process for park projects, improvements and
initiatives, said process to be established by the Commissioner. The
Association shall be responsible for determining any and all other
governmental bodies and/or regulatory agencies from which approval
must be obtained. The Association shall not begin work on these projects,
improvements or other initiatives until it has successfully completed the
City’s review and approval process, and it has received written approval
from any other governmental body or regulatory agency from which
approval is required.

The Association shall be responsible for implementing the projects,
improvements or other initiatives that have been approved as set forth in
section IIE above.

When a decision regarding the Park is to be made solely by the
Commissioner, the Commissioner shall review, provide feedback on, and
if appropriate, provide approval of any and all submissions by the
Association within thirty days of receipt thereof. In the event that the
approval process requires more than Commissioner approval, as
determined pursuant to section IIC above, this thirty day time limit shall
not apply.

The City shall have the right to oversee all work performed upon the Park,
including but not limited to projects, construction of capital
improvements, landscaping, and other initiatives.

The Association shall have primary responsibility for raising additional
funds for the Park, and will oversee the use of funds it raises, making
certain that the funds are utilized consistent with this MOU.



Other parties may contribute to the improvement of the Park, as long as all
gifts are in conformance with this MOU and subject to City approval and
oversight.

Though the City has the right to oversee all work being performed at the
Park by or on behalf of the Association, it is not obligated to do so. In
addition, though the City has the right to suspend a Park project being
performed by or on behalf of the Association if the project creates a safety
hazard, it is not obligated to inspect the work to determine if a safety
hazard exists, and shall not be deemed liable by the Association in the
event that the City does not detect a safety hazard. The quality and safety
of the work performed by or on behalf of the Association is the
responsibility of the Association and not the City.

The CITY shall be responsible for any claim, damage, loss or expense
arising from the Park that is attributable to intentional or negligent acts,
errors, or omissions by the CITY, its consultants/contractors or their
officers, agents or employees, or, its consultants’/contractors’
subconsultants/subcontractors, or their officers, agent or employees. The
Association shall be responsible for any claim, damage, loss or expense
arising from the Park that is attributable to intentional or negligent acts,
errors, or omissions by the Association, its consultants/contractors or their
officers, agents or employees, or, its consultants’/contractors’
subconsultants/subcontractors, or their officers, agent or employees.
Neither this MOU, nor this provision specifically, shall waive the City’s
nor the Association’s right to be indemnified, defended and/or held
harmless by consultants, contractors, their subconsultants and/or
subcontractors, the officers, agents or employees of those companies, or
any one else performing work at or related to the Park.

Any personnel employed by or volunteering on behalf of the Association
shall be deemed “employees” or “volunteers” respectively of the
Association, and shall not be deemed employees or volunteers of the City.
The Association shall remain responsible for the supervision, management
and control of such employees and volunteers and any payroll, taxation or
other employment obligation incident to their work.

The Association shall maintain general liability insurance in the amount of
$1.000,000 bodily injury and property damage combined single limit,
regarding all work performed at the Park by Association’s employees,
volunteers, contractors and subcontractors, including but not limited to
demolition and construction work. The City shall be covered as an
additional insured under the general liability insurance policy, and such
insurance shall be primary with respect to the additional insured.



The City and the Association shall not discriminate based upon race,
creed, color, religion, sex, national origin, marital status, age, physical
handicap, sexual orientation, or gender identity in the implementation of
this MOU.

The Association shall maintain records and accounts in connection with
the performance of this MOU that will accurately document all funds
received by the Association and all costs incurred by the Association, both
direct and indirect, of whatever nature, for a period of three (3) years from
the expiration of this MOU unless otherwise specified by applicable law.
The City of Atlanta or its designated representatives shall have the right to
examine and copy the records and accounts at all reasonable times, with
advance notification. The City reserves the right to audit the Association’s
records and accounts. Any such audit will be commenced within one year
of the expiration of this MOU.

(118 City Responsibilities

In addition to the responsibilities listed above, the City shall have the following
responsibilities:

A

Maintain the full range of existing commitments to the Park, including
basic maintenance, litter control, and utilities commitments, and provide a
letter reflecting those commitments to the Association for fundraising
purposes.

Provide maintenance of the Park infrastructure.

Provide sanitation services for the Park at no cost to the Association.
Sanitation services shall include weekly garbage collection.

Provide, or arrange and pay for provision of utilities for the Park.

Protect the Park and the new investments therein by coordinating the
management of events held in the Park with the Association, such that the
management is consistent with design features and other guidelines set
forth in this MOU.

Manage and make reservations for the use of the stage located in the Park.
The City shall permit members of the general public to reserve the Park
stage three months prior to any given event. The City shall allow the
Association to reserve the Park stage four months prior to any given event
such that the Association will have priority use of the Park stage. The
City will not charge the Association a fee, nor require that the Association
provide a sanitation bond for use of the Park stage, as this fee and bond



pay for City services that, pursuant to this MOU, will be provided by the
Association. These services include Park maintenance and litter control.
As with other City facilities, during times when the Park stage is not
reserved, the public may use the stage on a first come, first served basis.

Control the use of the electricity at the Park. The City shall also provide
the Association with a key to the Park’s power box so that the Association
can control the electricity during the Association’s use of the Park stage.
Under no circumstances may the Association deny any other person or
group the ability to use the electricity. Such decision remains with the
City exclusively.

Make certain that all funds committed by the City to the Park are used
effectively, efficiently, and as intended.

IV. Association Responsibilities

In addition to the responsibilities listed above, the Association shall have the
following responsibilities:

A

Actively pursue and engage in fundraising to support initiatives for
enhancing the Park.

Create an environmentally friendly Park design.

In addition to the City’s performance of routine maintenance, provide
additional maintenance so that the Park remains in a safe and attractive
condition, and so that all capital improvements are adequately maintained
to protect the investments made. Additional maintenance shall include,
but not be limited to, supplemental routine maintenance and litter control
necessitated by the Association’s events in the Park.

Maintain all plants and vegetation planted.

Set up and remove tables and chairs in and from the Park as desired by the
Association, provided that while the tables and/or chairs are in the Park,
the Association shall not deny anyone the ability to use them.

Support maintenance activities necessary to improve and protect the Park.
Serve as the major catalyst for interested parties to be involved with the

Park through advocacy, volunteer, and/or fundraising activities, and
through working with the Association.




Provide programming in the Park, including but not limited to
entertainment, cultural and educational programming, and a “green
market”. Where the programming results in the raising of funds, the
Association shall contribute 50% of the funds to the City for use at other
parks, and shall retain 50% to be applied to the Association’s efforts to
improve and maintain the Park. Any function or programming for which
the Association obtains an Outdoor Festival permit shall be exempt from
this provision

Make certain that all funds committed by or to the Association for use
regarding the Park are used effectively, efficiently, and as intended.

V. Contractors Performing Work on the Park

The Association shall require all contractors and subcontractors
performing any work related to this MOU to sign an agreement with the
Association that includes the following indemnification provision, with
the exception that the name of the contractor or subcontractor shall replace
“Contractor” as used herein below:

“Indemnification and Hold Harmless Clause”

(1) Releases and Indemnification:

Contractor hereby releases and shall indemnify, defend, and hold harmless
the City of Atlanta, its elected officials, officers, agents, employees,
authorized representatives, successors, and assigns from and against any
and all suits, actions, legal or administrative proceedings, claims, debts,
demands, damages, liabilities, injuries, obligations, losses, judgments,
charges, interest, attorneys’ fees, costs, causes of action of every kind and
character, whether in law or equity, and expenses of every kind or nature,
whether arising before or after the termination of this Agreement and in
any manner directly or indirectly caused, occasioned, or contributed to in
whole or in part, or claimed to be caused, occasioned, or contributed to in
whole or in part, by reason of any act, omission, fault or negligence
whether active or passive of Contractor, its officers, employees, agents,
subcontractors or of anyone acting under its direction or control or on its
behalf in connection with or incidental to this Agreement.

(2) Negligence and Waiver

Contractor’s aforesaid release, indemnity, and hold harmless obligations,
or portions or applications thereof, shall apply even in the event of the




fault or negligence, whether active or passive, or strict liability of the
parties released, indemnified or held harmless to the fullest extent
permitted by law, but in no event shall they apply to liability caused by the
willful misconduct or sole negligence of the party released, indemnified,
or held harmless. Contractor specifically waives any immunity provided
against this indemnity by any industrial insurance or workers’
compensation statute. Contractor further agrees that this agreement to
indemnify, defend, and hold harmless the parties released shall not be
limited to the limits or terms of the insurance, if any, required under this
Agreement. This Indemnification and Hold Harmless provision shall
survive any termination or expiration of this Agreement.

The following insurance requirements must be met by every contractor
and subcontractor that performs work related to the Park for or on behalf
of the Association, and shall be included in a contract between the
Association and each of its contractors and subcontractors. Compliance is
required by all contractors of any tier. Insurance requirements are based
on information received as of the date of this MOU. The CITY reserves
the right to adjust or waive any or all requirements based on receipt of
additional information pertinent to this MOU.

1. The Association shall not allow its contractors or subcontractors to
commence any work of any kind pursuant to this MOU until all
Insurance requirements contained in this MOU shall have been
complied with, and until evidence of such compliance satisfactory
to the CITY as to form and content has been filed with the City.
The Accord Certificate of Insurance or a pre-approved substitute is
the required form in all cases where reference is made to a
Certificate of Insurance or an approved substitute.

2. Any and all companies providing insurance required pursuant to
this MOU must meet the minimum financial security requirements
set forth below. These requirements conform to the ratings
published by A M. Best & Company in the current Best’s Key
Rating Guide - Property - Casualty. The ratings for each company
must be indicated on the Accord Certificate of Insurance form. For
all contracts, regardless of size, companies providing Insurance
under this MOUt must have a current:

i Best’s Rating not less than A-; and current;
ii. Best’s Financial Size Category not less than Class IX; and
1it. Authorization issued by the Insurance Commissioner, State

of Georgia, to conduct and transact insurance contracts.

If the issuing company does not meet these minimum
requirements, or for any other reason shall be or become




unsatisfactory to the CITY, written notification shall be mailed by
the CITY to the Association, who shall promptly itself, or require
its contractor to, obtain a new policy issued by an insurer
acceptable to the CITY, and shall submit evidence of the same to
the CITY as required herein.

Workers' Compensation and Employer's Liability Insurance

Every contractor and subcontractor that performs work related to
the Park for or on behalf of the Association shall procure and
maintain Workers' Compensation and Employer's Liability
Insurance in the following limits, such insurance to cover each and
every employee who is or may be engaged in work related to the
Park:

Workers' Compensation ........ Statutory

Employer's Liability
Bodily Injury by Accident/Disease $100,000 each accident

Bodily Injury by Accident/Disease $100,000 each employee
Bodily Injury by Accident/Disease $500,000 policy limit

Automobile Liability Insurance

Every contractor and subcontractor that performs work related to
the Park for or on behalf of the Association shall procure and
maintain Automobile Liability Insurance with not less than
$500,000 Bodily Injury and Property Damage combined single
limit. The following extensions of coverage shall be provided and
shall be indicated on the Certificate of Insurance:

1. Comprehensive Form
2. Owned, Hired, Leased and Non-owned vehicles to be
covered.

In the event the contractor or subcontractor does not own any
automobiles in the corporate name, non-owned and hire
automobile coverage will be maintained in the amount
indicated above.

Upon failure of the Association to ascertain that each of its
contractors and subcontractors furnishes, delivers, and maintains
such insurance as herein provided, this MOU, at the election of the




CITY, may be declared forthwith suspended, discontinued, or
terminated. Failure of a Association’s contractor or subcontractor
to take out and/or to maintain any required insurance shall not
relieve the Association, its contractors or subcontractors, from any
liability under this MOU, nor shall these requirements be construed
to conflict with the obligation of this MOU concerning
indemnification.

6. The CITY shall be covered as an additional insured under any and
all Insurance required pursuant to this MOU, and such insurance
shall be primary with respect to the additional insured.
Confirmation of this shall appear on the Accord Certificate of
Insurance and on any and all applicable Insurance policies.

7. Each and every agent acting as Authorized Representative on
behalf of a company affording coverage pursuant to this MOU
shall warrant when signing the Accord Certificate of Insurance that
specific authorization has been granted by the company for the
agent to bind coverage as required and to execute the Accord
Certificate of Insurance as evidence of such coverage. In addition,
each every agent shall warrant when signing the Accord Certificate
of Insurance that the agent is licensed to do business in the State of
Georgia and that the company or companies are currently in good
standing in the State of Georgia.

VL Term of MOU

This MOU will commence as of the date of its full execution, as shall be
reflected on the first page of the MOU, and the MOU will continue in effect for
three (3) years. Upon mutual agreement of the Parties, the Parties may renew this
MOU for one additional three-year term.

VII. Suspension of Work and Termination of MOU

A In the event that the City determines that any work being performed on the
Park, or any failure to perform work on the Park, is inconsistent with this
MOU, and/or the project, improvement or initiative plans approved as set
forth in section II above, the City shall immediately contact the
Association in writing and shall articulate the corrective action required.
The City shall state the number of days that the Association shall have to
implement the corrective action, and shall make such determination based
upon the seriousness of the matter, the safety implications of the matter,
and the amount of time that it would reasonably take to implement that




type of correction. The City shall be reasonable with regard to granting
extensions of time if the Association indicates that it needs additional time
and is making a good faith effort to implement the corrective action.

1. The Association shall use its best efforts to implement the corrective
action within the time set forth by the City in its written notice. In the
event that the Association needs additional time to implement the
corrective action, it shall request an extension of time for a defined
time period.

2. In the event that the Association does not make a good faith effort to
implement the corrective action within the time frame established by
the City, either originally or in an extension of time, the City shall
have the right to suspend the offending project until the corrective
action is implemented, at no cost to the City.

3. In the event that the offending action is a failure to perform work,
including but not limited to maintenance work, and in the event that
the Association does not make a good faith effort to implement the
corrective action within the time frame established by the City, either
originally or in an extension of time, the City shall have the right to
perform the work or direct that the work be performed. The
Association shall reimburse the City for the reasonable cost of
performing the work.

4. In the event that the City and the Association disagree about the
corrective action to be implemented, the Parties shall attend
Alternative Dispute Resolution (“ADR”) in an attempt to resolve the
matter. The work at issue shall be suspended until the completion of
the ADR.

5 Should the Parties be unable to resolve the corrective action issue after
ADR, the City shall have the right to terminate this MOU for cause, at
no cost to the City.

In the event that the City determines that any work being performed on the
Park creates a safety hazard, the City shall suspend the work immediately
and shall bear no cost associated with the suspension. The City shall
immediately notify the Association, in writing and by telephone that the
work has been suspended and the corrective action required. The work
shall remain suspended until the corrective action is implemented.

In the event that the City determines that any failure to perform work on
the Park is creating a safety hazard, the City shall close the Park, and shall
bear no cost associated with the closure. The City shall immediately
notify the Association, in writing and by telephone that the Park has been

m




closed and the corrective action required. The Park shall remain closed
until the corrective action is implemented.

D. Fither Party shall have the right to terminate this MOU without cause at
any time prior to the MOU’s expiration by giving written notice to the
other Party at least thirty (30) days prior to the date such termination is to
be effective, and such termination shall be at no cost to either Party. Inthe
event of such termination, the GPC shall remain obligated to utilize or
cause to be utilized all donated and/or committed funds as intended by the
donor, pursuant to Section IV I above.

IN WITNESS WHEREOQF, the City and the Association have caused this MOU to
be executed by their duly authorized officials, the day and year first above written.

ATTEST: LITTLE FIVE POINTS

Sworn to and subscribed BUSINESS ASSOCIATION, INC.:
Before me this day

of ,2003.

Notary Public PRESIDENT

ATTEST: CITY OF ATLANTA:
Municipal Clerk (Seal) SHIRLEY FRANKLIN, MAYOR
RECOMMENDED: APPROVED:

Commissioner, Chief Operating Officer
Department of Parks, Recreation,

and Cultural Affairs

(Signatures Continued on Next Page)
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APPROVED AS TO FORM:

Senior Assistant City Attorney

APPROVED AS TO INTENT:

Director, Bureau of Parks

APPROVED:

Chief Procurement Officer

APPROVED:

Chief Financial Officer
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16. 05-O-0703 46. 05-R-0789
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18. 05-0-0845 48. 05-R-0791
19. 05-R-0822 49. 05-R-0792
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